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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

[7  CFR  Parts  210  and  220] 

National  School  Lunch  Program  and 
School  Breakfast  Program 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  Rule. 


summary:  This  proposed  rule  would 
amend  the  regulations  for  Part  210, 
National  School  Lunch  Program,  and 
Part  220,  School  Breakfast  Program,  to 
implement  the  amendment  of  section  10 
of  the  Child  Nutrition  Act  of  1966  by 
section  17  of  Public  Law  95-166, 
respecting  the  sale  of  foods  in 
competition  with  meals  served  under  the 
National  School  Lunch  Program  and  the 
School  Breakfast  Program.  This 
proposed  rule  would  establish  minimum 
nutritional  standards  for  foods  sold  in 
competition  with  meals  served  in  the 
School  Breakfast  and  National  School 
Lunch  Programs.  It  would  identify  foods 
of  minimal  nutritional  value  and  would 
restrict  their  sale  until  after  the  last 
lunch  period.  In  publishing  this  proposed 
rule,  we  are  not  suggesting  that  these 
foods  should  never  be  eaten  by 
students.  Rather,  we  are  restricting  their 
sale  during  certain  hours  of  the  school 
day  in  order  to  preserve  the  nutritional 
integrity  of  federally  subsidized  school 
meals. 

DATES:  To  be  assured  of  consideration 
comments  must  be  received  on  or  before 
September  6, 1979. 

ADDRESS:  Comments  should  be  sent  to 
Margaret  O’K.  Glavin,  Director,  School 
Programs  Division,  USDA,  FNS, 
Washington,  D.C.  20250,  (202)  447-8130! 
Comments  will  be  available  for  review 
and  inspection  during  regular  business 
hours  (8:30  a.m.  to  5:00  p.m.)  Monday 
through  Friday  in  Room  4300  Auditors 
Building  at  the  address  as  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  O’K,  Glavin,  Director,  School 
Programs  Division,  USDA,  FNS, 
Washington,  D.C.  20250,  (202)  447-8130. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents  of  Preamble 

I.  Introduction. 

II.  Background. 

A.  History  of  Competitive  Foods  Regulation 
Under  1970  and  1972  Amendments. 

B.  Legislative  History  of  the  1977 
Amendment. 

C.  Summary  of  Public  Comments. 

D.  Data  Collection. 

III.  Development  of  the  Second  Proposed 
Rule. 


A.  Framework  of  the  Rule. 

B.  Choosing  a  Method  of  Analysis. 

1.  Food  Composition. 

2.  Type  A  Meal  Pattern. 

3.  Nutrient  Analysis. 

C.  Application  of  a  Nutrient  Analysis 
Approach  In  a  Competitive  Foods  Rule. 

1.  Nutrients  for  Analysis. 

2.  Units  of  Measurement. 

3.  Standard  of  Reference. 

4.  Level  of  Nutrients. 

D.  Identification  of  Foods  of  Minimal 
Nutritional  Value. 

IV.  Implementation  Issues. 

V.  Request  for  Comments  on  the  Proposed 
Rule. 

Introduction 

Congress  has  placed  responsibility  for 
administration  of  the  School  Breakfast 
Program  and  the  National  School  Lunch 
Program  in  the  Department  of 
Agriculture.  In  carrying  out  this 
responsibility  we  have  established 
various  minimum  standards  for  local 
school  food  authorities  wishing  to 
participate  in  the  federal  school  food 
programs.  These  standards,  such  as  the 
Type  A  lunch  requirements,  are  imposed 
as  conditions  of  receiving  federal  funds 
and  are  designed  to  ensure  that  those 
funds  are  used  to  promote  good  nutrition 
among  students. 

When  Congress  enacted  the  1977 
competitive  foods  amendment  to  the 
Child  Nutrition  Act  of  1966,  it  authorized 
the  Secretary  to  regulate  the  sale  of 
competitive  foods  in  schools 
participating  in  federal  food  programs. 
The  rule  proposed  in  this  notice  would 
establish  minimum  nutritional  standards 
for  foods  sold  in  competition  with  meals 
served  in  the  School  Breakfast  and 
National  School  Lunch  Programs.  It 
would  identify  foods  of  minimal 
nutritional  value  and  would  restrict  their 
sale  until  after  the  last  lunch  period.  In 
publishing  this  proposed  rule,  we  are  not 
suggesting  that  these  foods  should  never 
be  eaten  by  students.  Rather,  we  are 
restricting  their  sale  during  certain  hours 
of  the  school  day  in  order  to  preserve 
the  nutritional  integrity  of  federally 
subsidized  school  meals. 

11.  Background  ' 

On  October  10, 1977,  Congress 
enacted  Public  Law  95-166.  Section  17  of 
Public  Law  95-166  amended  Section  10 
of  the  Child  Nutrition  Act  of  1966  to 
restore  to  the  Secretary  of  Agriculture 
the  authority  to  regulate  the  sale  of 
competitive  foods  in  schools 
participating  in  the  National  School 
Lunch  Program  and/or  the  School 
Breakfast  Program.  These  rulemaking 
proceedings  were  initiated  to  implement 
this  “competitive  foods  amendment”. 


A  competitive  food  is  defined  as  any 
food  sold  in  competition  with  the 
federally  subsidized  school  meals  in 
schools  which  participate  in  the 
National  School  Lunch  Program  (42 
U.S.C.  1752  et  seq)  or  the  School 
Breakfast  Program  (42  U.S.C.  1773),  or 
both.  Such  foods  may  be  available  in 
alternate  or  a  la  carte  lunch  lines,  or 
from  vending  machines  or  snack 
counters.  Competitive  foods  presently 
sold  in  schools  include  items  of  varied 
nutritional  value  such  as  soups, 
sandwiches,  fruit,  candies,  chips,  and 
soda  pop. 

A.  History  of  Competitive  Foods 
Regulation 

Prior  to  1977,  the  sale  of  competitive 
foods  in  schools  had  twice  engaged  the 
attention  of  Congress.  In  1970,  the 
concerns  of  numerous  public 
organizations  and  local  governments 
about  the  increasing  variety  and 
quantity  of  foods  being  sold  in 
competition  with  the  school  feeding 
programs  led  to  the  first  competitive 
foods  amendment  to  Section  10  of  the 
Child  Nutrition  Act  of  1966  (Public  Law 
91-248). 

The  1970  competitive  foods 
amendment  provided  statutory  authority 
for  the  Secretary  of  Agriculture  to 
regulate  foods  sold  in  competition  with 
the  nonprofit  school  feeding  programs 
authorized  under  the  Child  Nutrition  Act 
and  the  National  School  Lunch  Act. 
Regulations  implementing  the  1970 
amendment  allowed  the  competitive 
sale  of  only  those  foods  which  either 
fulfilled  a  "Type  A  meal  pattern 
requirement  or  were  served  along  with 
the  Type  A  lunch.*  Thus,  the  effect  of  the 
1970  rule  was  to  allow  any  food  served 
as  part  of  a  school  lunch  also  to  be  sold 
competitively.  For  example,  under  this 
rule,  if  a  school  sometimes  served  cake 
as  dessert  with  the  Type  A  meal,  cake 
could  then  be  sold  as  a  competitive 
food.  Because  of  wide  local  discretion  in 
the  choice  of  foods  served,  the  result  of 
this  rule  in  many  places  was  that  only 
soft  drinks  and  some  candies — which 
were  rarely  served  along  with  the  school 
meals — were  disallowed. 

While  the  impact  of  the  1970  rule  was 
thus  limited,  it  nonetheless  aroused 
controversy,  and  some  groups 
advocated  the  transfer  to  State  and  local 
education  agencies  of  the  Secretary’s 
authority  to  regulate  competitive  foods. 

Section  10  was  again  amended  in  1972 
by  Public  Law  92-433.  The  1972 
amendment  restricted  the  Secretary’s 
regulatory  powers  under  the  statute  by 
providing  that  Federal  regulations  could 
not  prohibit  the  sale  of  competitive 
foods  if  the  proceeds  of  such  sale 
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accrued  to  the  schools  or  approved 
student  organizations.  Thus,  the  1972 
amendment  placed  authority  for  the 
regulation  of  competitive  foods  with 
State  agencies  and  local  School  Food 
Authorities.  Various  types  of 
competitive  foods  rules  were  developed 
by  State  and  local  bodies  in  the  years 
that  followed. 

Nationwide,  the  regulation  of  the  sale 
of  competitive  foods  under  the  1972 
amendment  was  unsystematic. 

Approved  foods  varied  among  localities, 
and  many  jurisdictions  developed  no 
competitive  foods  regulation  at  all.  By 
1977,  owing  to  increasing  concerns 
about  the  quality  of  children’s  diets, 
there  was  growing  dissatisfaction  with 
the  results  of  the  1972  competitive  foods 
provision.  Nutritionists,  parents,  school 
administrators,  and  others  urged 
legislation  restoring  regulatory  authority 
to  the  Secretary  of  Agriculture.  The 
Department  also  supported  such 
legislation. 

B.  Legisiative  History  of  1977 
Amendment 

In  1977  Congress  again  amended 
Section  10  to  restore  to  the  Secretary 
authority  to  regulate  the  sale  of 
competitive  foods.  The  Department  did 
not  propose  this  provision  but  supported 
its  passage.  Section  10  of  the  Child 
Nutrition  Act.  as  amended,  now  reads. 
“The  Secretary  shall  prescribe 
regulations  as  he  may  deem  necessary 
to  carry  out  this  Act  and  the  National 
School  Lunch  Act.  including  regulations 
relating  to  the  service  of  food  in 
participating  schools  and  service 
institutions  in  competition  with  the 
program  authorized  under  this  Act  and 
the  National  School  Lunch  Act.  Such 
regulations  shall  not  prohibit  the  sale  of 
competitive  foods  approved  by  the 
Secretary  in  food  service  facilities  or 
areas  during  the  time  of  service  of  food 
under  this  Act  or  the  National  School 
Lunch  Act  if  the  proceeds  from  the  sales 
of  such  foods  will  inure  to  the  benefit  of 
the  schools  or  of  organizations  of 
students  approved  by  the  school.  .  . 

In  developing  regulations  to 
implement  this  statutory  directive,  the 
Department  used  the  legislative  history 
of  the  amendment  as  a  guide  to 
Congressional  intent.  As  stated  by  the 
Senate  Committee  on  Agriculture, 
Nutrition,  and  Forestry  (S.  Rep.  95-277. 
95th  Congress.  1st  Session),  the  1977 
competitive  foods  amendment  was 
formulated  because,  “It  is 
counterproductive  for  the  Federal 
Government  to  attempt  to  provide 
nutritious,  health-supporting  meals 
through  child  nutrition  programs  and  at 
the  same  time,  permit  foods  of  low 


nutritional  value  to  compete  directly 
with  nutritious  meals.  S.  1420  would 
permit  the  sale  of  nutritious  foods,  such 
as  fruits,  vegetables,  dairy  products, 
pure  fruit  and  vegetable  juices  and  other 
items  determined  to  be  nutritious. 
Restoration  to  the  Secretary  of  the 
regulatory  authority  over  competitive 
foods  will  help  point  out  the  role  of  good 
nutrition  in  health  care,  and  help  instill 
good  future  eating  habits  in  children." 

In  their  debates  on  the  competitive 
foods  amendment,  legislators  expressed 
several  concerns.  Among  them  were  the 
following; 

1.  Sale  of  competitive  foods  in  the 
schools  may  adversely  affect 
participation  in  the  school  lunch 
programs,  increase  plate  waste,  and 
contradict  the  nutrition  education  efforts 
carried  out  in  the  schools.  (Remarks  of 
Senator  McGovern  (122  Cong.  Rec., 
S11187  (June  30, 1977));  Senator  Dole 
(122  Cong.  Rec.,  S11191  (June  30. 1977)): 
Representative  Perkins  (122  Cong.  Rec., 
H11669  (October  27. 1977)).) 

2.  Certain  health  problems  in  the 
population  such  as  dental  caries, 
obesity,  and  cardio-vascular  disease 
may  be  related  to  poor  nutrition. 
(Remarks  of  Senator  Humphrey  (122 
Cong.  Rec.  S.  18006  (October  27. 1977)); 
Senator  Dole  (122  Cong.  Rec.  S.  11191.  S 
11200  (June  30. 1977)). 

3.  Children  should  be  encouraged  to 
consume  nutritious  foods  both  through 
nutrition  education  and  through  a 
limitation  on  the  sale  of  “non-nutritious" 
or  “low  nutrition"  foods  in  the  schools. 
(Remarks  of  Senator  Javits  (122  Cong. 
Rec.  S.  11205,  (June  30. 1977)); 
Representative  Miller  (122  Cong.  Rec.  H 
11673,  (October  27. 1977)). 

The  Conference  report  (S.  Rep.  95-504 
H.  Rep.  95-708)  indicates  that  the 
Congressional  intent  in  adopting  the 
competitive  foods  amendment  was  to 
empower  the  Secretary  to  regulate, 

“only  those  foods  that  do  not  make  a 
positive  nutritional  contribution  in  terms 
of  their  overall  impact  on  children’s 
diets  and  dietary  habits."  As  former 
Congressman  Albert  Quie  pointed  out  in 
floor  debate  on  the  Conference 
Committee  version,  the  amendment 
provides  for  “a  limited  power  to  be  used 
sparingly  to  encourage  the  sound 
nutrition  and  nutritional  habits  of  school 
children."  (122  Cong.  Rec.  H.  11674. 

11675  (October  27. 1977)). 

After  the  passage  of  ^blic  Law  95- 
166,  the  Department  initiated  rulemaking 
proceedings  to  implement  the  1977 
competitive  foods  amendment.  On  April 
25, 1978  (43  FR  17476),  we  published  a 
proposed  rule  which  would  have 
restricted  the  sale  of  four  categories  of 
competitive  foods — candy,  soda  water. 


frozen  desserts,  and  chewing  gum — in 
schools  from  the  beginning  of  the  school 
day  until  after  the  last  lunch  period. 
These  categories  were  selected  because 
the  foods  “(did)  not  make  a  positive 
nutritional  contribution  in  terms  of  their 
overall  impact  on  children's  diets, 
dietary  habits  and  appetites." 

Over  2100  public  comments  were 
submitted  in  response  to  the  April  25 
proposal.  While  many  commentors 
supported  the  proposal,  others  raised 
questions  concerning  several  aspects  of 
our  decision  to  restrict  the  sale  of  the 
four  specified  categories  of  foods.  Some 
questioned  the  adequacy  of  the 
nutritional  criteria  or  standards  used  to 
select  these  four  food  categories.  Other 
commentors  criticized  as  arbitrary  our 
proposal  to  regulate  only  foods  in  the 
four  cited  categories  while  allowing 
.  other  nutritionally  similar  foods  to  be 
sold  without  restriction. 

After  analysis  of  the  comments,  the 
Department  determined  that  additional 
consideration  of  the  competitive  foods 
rule  was  necessary.  To  insure  adequate 
public  participation  as  required  by 
Executive  Order  12044,  we.  on 
December  15, 1978  (43  FR  58780), 
withdrew  the  April  25  proposal  and 
announced  the  intention  to  hold  a  series 
of  three  public  meetings  on  the 
competitive  foods  issue  and  to  solicit 
additional  written  comment  before 
formulating  a  new  proposal.  The 
December  15  notice  included  a 
oackground  paper  on  competitive  foods 
which  solicited  comments  on  various 
methods  of  analysis  of  foods  that  could 
be  used  in  a  competitive  foods  rule  and 
on  a  variety  of  related  topics. 

The  three  public  meetings  were  held 
in  Nashville.  Detroit,  and  Seattle  on 
January  30,  February  6,  and  February  13, 
1979,  respectively.  Attendance  by 
parents,  school  officials,  students, 
industry  representatives,  nutritionists, 
and  others  indicated  considerable 
continuing  interest  in  the  competitive 
foods  issue.  In  all,  200  witnesses 
presented  oral  testimony.  In  addition, 
2,136  written  comments  were  submitted. 

C.  Summary  of  Public  Comments 

During  comment  periods  following 
both  the  April  25  proposal  and  the 
December  15  announceme/it  the 
Department  received  more  than  4.200 
comments  from  students,  parents, 
business  and  industry,  teachers,  school 
administrators,  nutritionists,  dentists, 
other  medical  professionals,  and  other 
concerned  citizens.  The  overwhelming 
majority  of  the  comments  favored  a  rule 
which  restricted  the  sale  of  foods  in  the 
categories  named  in  the  April  1978 
proposal.  Many  commentors  suggested 
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additional  categories  of  foods  they 
believed  should  be  restricted  by  the  rule. 
Highlights  from  these  comments  follow. 

Approximately  eighty  percent  of  the 
comments  favored  the  Department’s 
April  1978  proposal.  Of  those, 
approximately  40  percent  suggested 
expanding  the  proposal  to  restrict  more 
food  items  and/or  to  extend  the 
restrictions  beyond  the  last  lunch  period 
of  the  school  day.  Correspondence  from 
dietitians,  nutritionists,  nurses,  and 
doctors  expressed  concerns  similar  to 
those  articulated  by  the  American  Heart 
Association,  which  suggested  that  the 
April  1978  proposal  was  too  limited  and 
should  include  other  competitive  foods 
which  tend  to  be  high  in  sugar,  fat  and/ 
or  salt.  In  addition,  that  organization 
indicated  its  strong  belief  that  school- 
age  children  should  not  be  encouraged 
to  consume  such  food  items  and  that 
their  availability  should  be  limited. 

Many  commentors  pointed  out  that 
the  competitive  foods  rule  was  closely 
related  to  the  new  emphasis  on  nutrition 
education  in  the  schools.  They  urged 
that  education  must  extend  beyond 
classroom  activities  and  be  integrated 
into  the  total  school  environment.  Many 
stated  that  to  teach  proper  eating  habits 
in  the  classroom  while  allowing  the  sale 
of  foods  of  minimal  nutritional  value 
elsewhere  in  the  school  is  neither 
educational  nor  conducive  to  the 
development  of  good  eating  habits. 

A  number  of  commentors  raised  the 
issue  of  whether  school  revenues  would 
be  reduced  because  of  the  restrictions 
on  the  sale  of  some  competitive  foods. 
Commentors  who  favored  a  competitive 
foods  rule  took  the  position  that  this 
was  not  an  important  issue.  Testimony 
in  Nashville  and  some  written 
comments  offered  examples  of  school 
districts  that  had  switched  from  selling 
foods  of  low  nutritional  value  to  selling 
other  products  and  had  not  only 
maintained  but  increased  their 
revenues.  A  number  of  commentors 
urged  that  the  rule  be  extended  to  one 
hour  after  the  last  lunch  period,  or  to  the 
entire  school  day. 

Less  than  twenty  percent  of  the 
commentors  opposed  the  original 
proposal.  Most  of  these  objected  to 
promulgation  of  any  Federal  rule  on 
competitive  foods,  expressing  concern 
that  prtricipation  in  the  school  lunch 
programs  would  diminish  if  competitive 
foods  were  regulated.  They  predicted 
that  students  would  leave  school 
grounds  to  get  the  foods  they  wanted.  A 
comment  from  a  superintendent  of 
public  schools  in  Michigan  typifies  this 
concern.  The  superintendent  noted  that, 
"should  students  be  denied  (certain 
competitive  foods]  they  will  leave  for 


downtown  and  we  have  an  increasing 
number  of  students  who  return  who 
have  come  under  the  influence  of  drugs 
or  alcohol."  Other  commentors, 
however,  indicated  that  the  proposed 
rule  would  be  likely  to  increase 
participation  in  the  school  lunch 
program  especially  among  older  children 
who  are  more  likely  to  consume 
competitive  foods  if  they  are  available. 
The  food  service  director  of  a  large 
Maryland  school  district  reported  an  11 
percent  overall  increase  in  the  number 
of  lunches  served  in  the  year  following 
local  imposition  of  restrictions  on  the 
sale  of  minimally  nutritious  foods  in  the 
schools.  Increases  were  the  largest  in 
junior  and  senior  high  schools. 

From  a  health  perspective,  some 
commentors  pointed  to  the  possible 
benehts  from  consumption  of  foods  high 
in  sugar.  For  example,  Hershey  Foods 
commented  that,  "any  policy  directed  at 
reducing  sugar  consumption  may  well 
prove  detrimental  to  health  *  *  * 
consumption  may  be  directed  from  sugar 
to  calorically  dense  fats." 

Other  commentors  opposing  the 
proposal  stated  that  impact  on  health 
should  not  be  the  foremost 
consideration  in  evaluation  of  the 
proposed  rule. 

The  representative  of  the  National 
Confectioners  Association  and  the 
National  Candy  Wholesalers 
Association  testified  that,  "*  *  * 
basically  our  products  are  not  sold  or 
consumed  to  satisfy  fundamental 
nutritional  needs.  'They  are  sold  as  and 
acquired  for  a  source  of  enjoyment  and 
pleasure  *  *  *  candy  is  happiness." 

Comments  submitted  on  behalf  of  the 
Hershey  Foods  Corporation  stated  that 
the  proposed  rule  was  inadequate 
because  it  accorded  different  treatment 
to  foods  that  were  similar  in 
composition  or  nutritional  value. 

Hershey  Foods  suggested  that  an 
analysis  of  foods  on  a  nutrient  standard 
was  a  feasible  approach  for  the  rule. 
Alternatively,  Hershey  suggested  that 
rather  than  restricting  the  sale  of  certain 
items,  the  Department  should  require 
nutrition  labeling  which  would  permit 
students  to  make  their  own 
determinations  of  which  foods  were 
least  nutritious. 

Few  other  comments  were  received 
from  either  supporters  or  opponents  of 
the  proposed  rule  concerning  the 
preciser  method  of  analysis  of  foods 
which  the  Department  should  use  as  a 
basis  for  the  competitive  foods  rule. 

D.  Data  Collection 

In  developing  the  second  proposed 
rule,  the  Department  not  only  reviewed 
public  comments  but  also  explored  other 


sources  of  information.  The  activities 
undertaken  by  the  Department  include 
the  following: 

1.  Nutritionists  in  the  Department 
reviewed  current  studies  and 
publications  dealing  with  associations 
between  diet  and  disease.  The  review 
focused  in  part  on  the  overconsumption 
of  the  food  components  sugar,  fat  and 
salt,  as  it  relates  to  current  public  health 
concerns.  A  summary  of  the  information 
in  these  studies  appears  in  the  Federal 
Register  notice  of  December  15, 1978. 

The  Department  concluded  on  the  basis 
of  this  review  that  a  significant  portion 
of  the  population  has  nutritional 
problems  resulting  from 
overconsumption  and  poor  food  choices. 

2.  Nutritionists  in  the  Department 
reviewed  current  studies  and 
publications  which  deal  with  nutritional 
status  of  children  in  the  United  States 
and  with  their  dietary  practices.  Studies 
indicate  that  some  children  consume 
less  than  the  recommended  level  of 
some  nutrients.  The  Ten  State  Nutrition 
Survey  conducted  by  the  Department  of 
Health,  Education  and  Welfare  (HEW)  * 
reports  that  iron  deficiency  is  a 
widespread  problem  in  the  population. 
Data  from  the  Health  and  Nutrition 
Examination  Survey  (HANES)  of  HEW  ® 
show  that  intake  of  iron  is  low  for  a 
significant  proportion  of  children  aged 
6-17.  In  the  Bogalusa  Heart  Study,  *  a 
recent  study  of  the  dietary  and 
cardiovascular  status  of  rural  school  age 
children  funded  by  the  National 
Institutes  of  Health,  at  least  one-third  of 
all  children  studied  consumed  less  than 
two-thirds  of  the  recommended  dietary 
allowance  (RDA)  of  vitamin  A,  ascorbic 
acid,  and  niacin  for  their  age  and  sex. 

In  addition  to  nutrient  consumption, 
calorie  consumption  is  also  of  concern 
in  assessing  the  nutritional  status  of 
children.  The  Bogalusa  Heart  Study 
reported  that  19%  of  the  boys  and  25%  of 
the  girls  consumed  less  than  two-thirds 
of  the  RDA  for  calories  for  their  age  and 
sex.  ®The  findings  of  the  HANES  data 
indicated  that  many  children  consumed 
less  than  recommended  levels  of 
calories,  but  the  report  also  cautioned 
that  calorie  intake  cannot  be  analyzed 
meaningfully  unless  it  is  related  to 
activity  and  weight  status.  ®  Although 
these  studies  have  indicated  that  calorie 
consumption  among  school  children  is  at 
times  less  than  the  RDA’s,  it  may  be  that 
the  established  standards  are  too  high.  It 
is  widely  recognized  that  there  are 
significant  variations  in  energy  demands 
from  individual  to  individual, 
particularly  among  children. 

The  most  appropriate  way  to  assess 
whether  caloric  needs  are  being  met  is 
to  examine  the  physiologic  status  of 
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children.  If  there  are  significant  levels  of 
underweight  or  growth  retardation,  it 
would  indicate  possible  caloric 
deficiencies.  However,  there  are  no  data 
showing  significant  levels  of 
underweight  or  growth  inadequacy 
among  school  aged  children  in  the 
United  States.  Physical  status  findings 
from  the  HANES  survey  and  other  major 
surveys  of  the  growth  and  health  of  U.S. 
children  reveal  that  underweight  and 
stunted  growth  are  not  observed  in  a 
high  proportion  of  children  in  the  United 
States.  ’  In  fact,  caloric  excess  leading  to 
obesity  is  a  greater  concern  than  stunted 
growth. 

The  Ten  State  Nutrition  Survey  found 
that  9  to  39  percent  of  adolescents  were 
obese.  ®  There  is  particular  concern  over 
childhood  obesity  because  of  the 
likelihood  that  the  pattern,  once  set,  will 
persist  into  adulthood.  Parental  obesity 
and  obesity  during  childhood  appear  to 
be  major  predictors  of  obesity  in  an 
adult.  Thus,  there  is  substantial  reason 
to  attempt  to  prevent  the  onset  of 
obesity  in  children. 

These  findings  on  the  health  and 
nutritional  status  of  children  indicate 
that  overconsumption  of  calories  may  be 
a  problem  at  the  same  time  that  nutrient 
intake  is  inadequate. 

3.  The  Department  examined  the  food 
consumption  patterns  of  children. 

Studies  show  that  snacking  makes  a 
significant  contribution  to  the  total 
calories  consumed  daily  by  children. 
Ninety-eight  percent  of  the  children 
interviewed  in  the  Bogalusa  Heart  Study 
consumed  some  snacks.  Snacks 
contributed  one-third  (34  percent)  of  the 
daily  calories  in  these  children’s  diets, 
more  than  the  contribution  of  breakfast 
(17  percent  of  calories),  lunch  (23 
percent  of  calories)  or  dinner  (29  percent 
of  calories).  For  about  one-third  of  the 
Bogalusa  children  (30  percent),  snacks 
contributed  between  40-70  percent  of 
their  total  calories.  Snacks  sometimes 
took  the  place  of  meals.  For  some 
children  an  almost  hourly  snacking 
pattern  was  apparent.  Although  snacks 
contributed  more  total  calories  to  diets 
than  any  other  single  factor,  they 
contributed  less  to  nutrient  levels  than 
did  meals. 

Snacks  provided  calories  mainly  from 
fat  and  sucrose.  In  the  Bogalusa  study 
they  provided  31%  of  the  fat  and  59%  of 
the  sucrose  in  children’s  diets.  The  foods 
which  contributed  the  most  sucrose  to 
the  diets  were  beverages  (37%)  and 
candy  (25%).  Reports  summarizing  the 
food  consumption  profiles  of  individuals 
in  different  age  groups  issued  by 
HANES  show  that  sweetened  beverages 
and  candy  are  more  frequently 
consumed  by  those  aged  1  to  17  than 


any  other  age  group.  ^  In  the  Bogalusa 
Study  sucrose  contributed  18%  of  the 
total  calories  consumed  by  children. 
Sucrose  and  othe  sugars  are  a  source  of 
calories  but  they  offer  little  else 
nutritionally.  Data  from  the  Ten  State 
Siu'vey  indicated  that  there  is  a  high 
prevalence  of  dental  caries  among 
children  in  the  United  States. 

A  recent  report  “Evaluation  of  the 
Health  Aspects  of  Sucrose  as  a  Food 
Ingredient,’’  prepared  for  HEW  by  the 
Federation  of  American  Societies  for 
Experimental  Biology,  concludes  that. 
“Reasonable  evidence  exists  that 
sucrose  is  a  contributor  to  the  formation 
of  dental  caries  when  used  at  the  levels 
that  are  now  current  and  in  the  manner 
practiced.”  The  report  also  states  that 
various  factors  affect  the  cariogenicity 
of  sucrose.  Among  them  is  the  form  in 
which  the  sucrose  is  eaten  and  the 
frequency  of  exposure." 

The  American  Society  for  Clinical 
Nutrition  sponsored  a  recent  symposium 
titled  “Can  Diseases  of 
Overconsumption  be  Prevented  by 
Dietary  Changes?  A  critique  of  the 
evidence.”  Participants  in  the 
symposium  concluded  that  sucrose, 
especially  when  consumed  frequently 
throughout  the  day.  is  the  dietary 
component  that  is  most  conducive  to 
oral  bacterial  infection  and  caries. "It 
has  been  demonstrated  that 
consumption  of  snack-type  foods 
between  meals  has  a  significant  effect 
on  the  frequency  and  severity  of  dental 
caries. " 

In  light  of  the  findings  of  the  studies 
described,  the  Department  concluded 
that  concern  about  the  quality  of 
children's  diets  is  appropriate. 
Additionaly,  these  studies  demonstrate 
that  there  is  appropriate.  Additionally, 
these  studies  demonstrate  that  there  is 
reason  to  be  concerned  about  the  kind 
of  snacks  that  children  eat.  Since  snacks 
contribute  a  significant  proportion  of  the 
calories  that  children  consume,  it  is 
important  that  snacks  contain  nutrients 
as  well  as  calories  if  children’s  diets  are 
to  be  nutritionally  adequate. 

4.  We  determined  what  food 
composition  information  that  could  be 
used  in  evaluating  competitive  foods  is 
currently  available.  The  Department’s 
Consumer  Food  and  Economics  Institute 
(CFEI)  is  the  main  source  of  data.  Data 
published  in  the  Department’s 
Agriculture  Handbooks  8.  456.  and  72 
Home  and  Garden  Bulletin  as  well  as 
more  current  unpublished  data  from 
CFEI  are  available.  The  Department  was 
represented  at  the  Fourth  National 
Nutition  Data  Bank  Conference  at  Case 
Western  Reserve  University  where 
summaries  of  available  data  were 


presented.  We  concluded  that  while 
some  information  about  food 
composition  is  available,  the  data  are 
limited.  An  additional  problem  is  the 
foods  in  the  data  bank  are  identified 
generically  rather  than  by  brand  name. 

5.  Nutrient  density  analysis  is  one 
method  for  evaluating  foods  that  has 
been  proposed  in  the  literature.  We 
convened  a  meeting  of  USDA 
nutritionists  and  nutrition  experts  who 
work  outside  the  Department  and  who 
are  particularly  knowledgeable  about 
the  subject  of  nutrient  density.  The 
participants  made  general 
recommendations  concerning  the 
possible  use  of  a  nutrient  density 
approach  in  the  competitive  foods  rule 
and  specific  suggestions  about  nutrient 
density  calculations  that  the  Department 
planned  to  request  from  several 
universities. 

6.  The  Department  contracted  with 
three  universities,  Colorado  State 
University,  Case  Western  Reserve 
University  and  Utah  State  University,  to 
secure  nutrient  density  data  on  a  wide 
array  of  foods.  We  specified  the  formula 
to  be  used  for  the  calculations  and 
requested  that  nutrient  values  be 
calculated  for  each  of  15  nutrients: 
protein,  vitamin  A,  vitamin  D.  vitamin  E, 
vitamin  C,  folacin,  niacin,  riboflavin, 
thiamin,  vitamin  Bs,  vitamin  Bt2.  calcium, 
iron,  magnesium  and  zinc.  Colorado 
State  University  provided  data  on  a 
total  of  2,612  individual  foods  and  food 
combinations  that  were  served  in 
roughly  500  sample  school  lunches. 
Complete  information  was  supplied  for 
only  eight  nutrients:  protein,  vitamin  A, 
vitamin  C,  niacin,  riboflavin,  thiamin, 
calcium  and  iron.  Case  Western  Reserve 
University  provided  some  information 
for  each  of  the  15  specified  nutrients. 
Their  computerized  data  file  contains 
approximately  2,300  food  items  and 
recipes.  Utah  State  University  analyzed 
2,658  items  which  were  described  both 
generically  and  by  brand  name.  They 
provided  partial  information  for  10 
nutrients:  protein,  vitamin  A.  vitamin  C. 
niacin,  riboflavin,  thiamin,  calcium,  iron, 
vitamin  Be  and  vitamin  B^. 

7.  The  Department  consulted  with 
other  government  agencies  to  compare 
their  approaches  to  similar  health  and 
nutrition-related  problems.  Specifically, 
staff  members  of  the  Department  met 
with  staff  of  the  Department  of  Health, 
Education  and  Welfare  (HEW)  and  the 
Federal  Trade  Commission  (FTC)  who 
are  involved  with  issues  similar  of  those 
raised  by  the  competitive  foods  rule. 
FTC  shared  some  calculations  that  had 
been  performed  for  them  by  Case 
Western  Reserve  University  indicating 
the  levels  of  nutrients  in  individual 
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foods.  Department  nutritionists 
examined  the  data  that  were  available 
from  the  FTC  on  nutrient  levels  in 
snacks  and  dessert  foods. 

III.  Development  of  the  Second 
Proposed  Rule 

A.  Framework  of  the  Rule 

Underlying  and  motivating  the 
Department’s  efforts  to  design  a 
competitive  foods  rule  is  the  recognition 
that  all  children  need  nutrients  in 
appropriate  balance  with  calories  in 
order  to  maintain  good  health  and  that 
the  school  food  programs  provide  an 
effective  vehicle  both  for  improving  the 
diets  of  students  and  establishing  good 
eating  habits  among  students.  The 
examination  of  data  concerning  the 
nutritional  and  health  status  of  children 
and  their  food  consumption  patterns 
helped  us  to  describe  the  population  that 
will  be  directly  affected  by  the 
competitive  foods  rule  and  to  identify 
the  specific  nutritional  issues  that  the 
rule  should  address.  It  has  been 
demonstrated  that  some  nutrients  are 
lacking  in  the  diets  of  some  children  and 
that  at  the  same  time  obesity  is  a 
problem  in  the  school-age  population. 
For  all  children,  an  appropriate  balance 
of  nutrients  to  calories  in  the  diet  is 
essential  to  health  maintenance.  The 
Department,  therefore,  determined  that 
it  was  very  important  for  the  rule  to 
address  the  relationship  of  nutrients  in 
the  diet  to  calories  in  the  diet.  The 
prevalence  of  dental  caries  in  the 
population  made  the  amount  of  sucrose 
in  children’s  diets  another  issue  of 
particular  concern  in  designing  the  rule. 

After  conducting  a  review  of  the 
available  data,  the  Department 
concluded  that  the  competitive  foods 
rule  should  be  designed  to  accomplish 
two  essential  objectives: 

1.  The  rule  must  identify  foods  which 
contribute  such  low  amounts  of 
nutrients  as  to  be  considered  of 
"minimal  nutritional  value’’. 

2.  The  rule  must  identify  the  nutritive 
contribution  of  foods  in  relation  to  their 
calorie  content. 

A  rule  which  focuses  on  the 
relationship  of  nutrients  to  calories  is 
important  in  achieving  an  appropriate 
balance  needed  to  maintain  good  health 
for  all  children.  The  rule  also  for  foods 
will  not  only  address  the  problems  of 
nutrient  deficiencies  and  excessive 
calorie  consumption  in  children’s  diets, 
but  will  also  address  health  problems 
that  may  be  caused  by  the 
overconsumption  of  foods  that  contain 
large  proportions  of  sugar  or  fat.  Sugar 
provides  calories  but  little  else 
nutritionally.  Foods  that  contain  large 


amounts  of  fat,  the  most  concentrated 
form  of  food  energy,  provide  relatively 
more  calories  in  relation  to  nutrients 
than  other  foods.  'Thus,  a  rule  that 
distinguishes  among  foods  on  the  basis 
of  their  ratio  of  nutrients  to  calories  will 
also  take  into  account  the  levels  of  sugar 
and  fat  in  various  foods. 

B.  Choosing  a  Method  of  Analysis 

One  of  the  most  important  and 
difficult  tasks  in  designing  the 
competitive  foods  rule  was  selecting  a 
method  for  analyzing  foods.  The 
complexity  of  this  task  was  multiplied 
by  inherent  tensions  between  the  two 
basic  requirements  of  this  rule.  First,  the 
rule  must  be  sufficiently  sophisticated  to 
distinguish  objectively  on  a  nutritional 
basis  among  the  vast  number  of  foods 
available  for  sale  as  competitive  foods. 
Second,  the  rule  must  be  sufficiently 
simple  to  be  administratively  workable 
for  the  thousands  of  State  agencies  and 
local  school  administrators  who  will  be 
charged  with  the  duty  of  administering 
the  final  rule. 

Three  different  methods  of  analysis 
were  presented  to  the  public  in  the 
December  15  notice.  Comments  were 
solicited  concerning  the  three  methods, 
as  well  as  any  additional  methods  the 
public  could  suggest.  The  three  methods 
are  discussed  below. 

1.  Food  Composition. — An  analysis  of 
foods  under  the  food  composition 
approach  would  assess  the  levels  of 
ingredients  such  as  sugar,  fat,  or  salt 
contained  in  foods.  Under  this  approach, 
the  sale  of  any  food  containing  more 
than  a  specified  amount  of  sugar,  fat,  or 
salt  would  be  restricted  until  after  the 
last  lunch  period  of  the  school  day. 

The  advantage  of  a  food  composition 
standard  is  that  it  addresses  many  of  the 
concerns  related  to  the  strong 
associations  between  the 
overconsumption  of  certain  food 
components  and  current  public  health 
problems.  The  practical  application  of 
the  standard,  however,  is  difficult.  One 
reason  for  this  is  the  lack  of  adequate 
food  composition  data.  Current 
knowledge  about  the  total  sugar 
available  in  individual  foods  is  in 
general  scanty  even  though  sugar 
content  data  are  available  for  some 
types  of  foods.  The  Department  must  be 
able  to  apply  the  selected  standard  to 
the  vast  array  of  available  foods. 
Therefore,  a  substantially  broader  data 
base  would  be  necessary  before  it 
would  be  feasible  for  the  Department  to 
utilize  a  food  composition  approach  in 
the  competitive  foods  rule. 

A  second  problem  is  that  while  the 
reduction  of  sugar,  fat  and  salt  in  the 
whole  diet  has  been  frequently 


recommended,  little  work  has  been  done 
to  establish  appropriate  levels  for  these 
components  in  individual  foods.  To 
utilize  a  food  composition  standard 
correctly,  maximum  levels  of  target 
ingredients  in  individual  foods  would 
have  to  be  established.  This  is  difficult 
because  of  the  lack  of  available  data 
and  controversial  because  an 
appropriate  sugar,  fat  or  salt  level  for 
one  category  of  foods  might  be  different 
than  that  for  another  category.  For 
example,  an  appropriate  level  of  fat  in 
meats  is  likely  to  be  higher  than  that  in 
vegetables. 

The  Department  believes  that  these 
practical  and  substantive  disadvantages 
of  the  food  composition  approach 
outweigh  its  advantages.  This  approach 
therefore  would  be  inappropriate  at  this 
time  as  a  basis  for  the  proposed  rule. 

2.  Type  A  Meal  Pattern. — In  order  to 
qualify  for  Federal  reimbursement  under 
the  National  School  Lunch  Program, 
each  school  lunch  must  satisfy  the  Type 
A  meal  pattern  requirements.  That  is, 
specified  amounts  of  four  components — 
meat  or  meat  alternates  (including 
cheese,  dry  beans  or  peas,  eggs  or 
peanut  butter),  vegetable  or  fruit,  bread 
or  bread  alternates  (including  muffins, 
taco  shells,  etc.)  and  fluid  milk — must  be 
present  in  each  lunch.  The  Type  A  meal 
pattern  is  a  minimum  standard  upon 
which  local  school  food  programs  can 
build.  It  is  designed  to  insure  that  each 
meal  provides  aproximately  one-third  of 
the  Recommended  Dietary  Allowances 
(RDA)  of  nutrients  for  10-  to  12-year-old 
children  as  established  by  the  National 
Research  Council  of  the  National 
Academy  of  Sciences.  Other  items  may 
be  served  as  part  of  a  school  lunch,  but 
will  not  be  counted  toward  meeting  the 
Type  A  requirements. 

An  analysis  of  foods  under  the  Type 
A  meal  pattern  approach  would  involve 
a  simple  test.  Any  food  which  satisfied  a 
Type  A  meal  pattern  requirement  would 
automatically  be  an  approved 
competitive  food,  and  could  be  sold  at 
any  time  during  the  school  day.  Other 
competitive  foods  could  be  sold  only 
during  certain  hours  (after  the  last  lunch 
period). 

If  this  approach  were  used  as  the 
standard  for  the  competitive  foods  rule, 
an  apple  would  be  approved  for 
competitive  sale  because  it  is  a  food  that 
satisfies  the  fruit  requirement  of  the 
Type  A  meal  pattern.  Peanuts,  which  are 
not  presently  counted  as  satisfying  any 
of  the  four  requirements  of  the  Type  A 
meal  pattern,  would  not  be  approved. 

A  modification  of  the  Type  A  meal 
pattern  standard  would  approve  for 
competitive  sale  throughout  the  school 
day  all  foods  sold  as  part  of  a  Type  A 
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lunch,  including  those  which  meet  the 
meal  pattern  requirements  as  well  as 
those  which  are  served  along  with  the 
required  foods  at  the  school’s  discretion. 
Under  this  approach,  if  peanuts  were 
served  in  addition  to  the  required  foods 
as  part  of  the  lunch  meal,  they  would  be 
approved  for  competitive  sale.  The 
practical  effect  of  this  approach  would 
be  to  limit  the  sale  only  of  those  items 
that  local  schools  do  not  offer  children 
as  part  of  the  lunch  meal.  A  local  school 
district  might  elect  not  to  serve  certain 
foods  at  lunch  for  nutritional  reasons  or 
for  purely  economic  reasons.  This 
approach  was  used  in  regulations  under 
the  1970  competitive  foods  amendment 
and  has  the  effect  of  curtailing 
competitive  sales  of  soft  drinks  and 
most  candy. 

Many  comipentors  on  the  December 
15  notice  and  persons  testifying  at  the 
public  hearings  favored  the  Type  A 
approach  as  a  basis  for  the  proposed 
rule.  They  noted  that  this  standard  is 
ideally  suited  for  fulfilling  the 
Congressional  mandate  to  protect  the 
nutritional  integrity  of  the  Type  A  meal. 
Their  reasoning  is  that  foods  which 
already  meet  the  Type  A  meal  pattern 
requirements  are  assumed  to  be 
consistent  with  Congressional  intent 
and  their  sale  as  competitive  foods 
should  be  approved. 

An  advantage  of  a  rule  based  on  this 
approach  is  that  it  is  easily 
administered.  School  officials  are 
familiar  with  the  Type  A  requirements 
and  could  easily  determine  which  foods 
would  be  approved  for  competitive  sale. 

The  disadvantage  of  using  the  Type  A 
meat  pattern  approach  is  that  it  does  not 
directly  address  one  of  the  essential 
tasks  of  this  rule.  The  Type  A  approach 
does  not  offer  a  means  by  which  to 
assess  the  nutritional  contribution  of 
individual  foods.  As  stated  earlier,  the 
Type  A  meal  pattern  is  designed  to 
ensure  that  the  lunch  will  provide 
approximately  one-third  of  the  RDA  for 
a  10  to  12  year  old  child.  The  Type  A 
pattern  sets  no  requirements  concerning 
the  amount  of  nutrients  that  each 
individual  component  of  the  meal  must 
contribute.  Rather,  the  Type  A  pattern  is 
designed  so  that  the  meal  components 
taken  together  achieve  a  specified 
nutritional  objective:  the  value  of  each 
individual  food  is  considered  as  it 
relates  to  this  objective  for  the  complete 
meal.  Thus,  while  the  Type  A  pattern 
may  be  a  sound  nutritional  foundation 
for  planning  meals,  it  is  not  suitable  fur 
identifying  individual  foods  of  limited 
nutritional  value. 

Any  method  of  analysis  of  foods 
developed  for  use  as  a  standard  in  the 
competitive  foods  rule  must  assess  the 


relative  nutritional  contribution  of 
individual  foods.  A  method  based  on  the 
Type  A  pattern  is  inadequate  to  this 
task.  Therefore,  despite  the  favorable 
public  comments,  the  Department  has 
determined  that  the  Type  A  mean 
pattern  approach  is  not  an  appropriate 
basis  for  a  proposed  rule. 

3.  Nutrient  Analysis. — The  third 
proposed  approach,  nutrient  analysis,  is 
broadly  defined  as  any  analysis  method 
which  measures  levels  of  nutrients  in 
units  of  foods.  A  rule  based  on  this 
approach  would  specify  ways  of 
assessing  the  nutrient  content  of 
individual  foods.  A  problem  with  food 
assessment  based  exclusively  on 
nutrient  content,  however,  is  that  the 
levels  of  components  such  as  sugar  and 
fat  in  the  foods  would  not  be  taken  into 
account. 

Nutrient  density  analysis  is  a  specific 
type  of  nutrient  analysis.  It  measures  a 
food’s  nutrient  content  in  relation  to  its 
energy  or  caloric  value.  This  approach 
addresses  the  essential  objectives  which 
the  Department  has  defined  for  the 
competitive  foods  rule.  Foods  containing 
few  nutrients  as  well  as  foods  with 
calorie  contents  that  are  very  high  in 
relation  to  the  nutrients  that  they 
provide  will  have  lower  values  in  a 
nutrient  density  analysis  than  foods 
which  contain  high  levels  of  nutrients  or 
foods  with  a  high  proportion  of  nutrients 
relative  to  calories. 

The  principal  difficulties  in  using  a 
nutrient  analysis  approach  are  the 
complexities  involved  in  translating  the 
concept  into  a  workable  formula  to  be 
applied  in  a  competitive  foods  rule.  The 
Department  believes,  however,  that  it  is 
possible  to  develop  such  a  formula. 

Another  potential  problem  with  this 
approach  is  that  it  might  encourage 
manufacturers  to  fortify  foods  so  that 
they  would  meet  the  nutritional 
requirements  of  the  rule.  We  are  aware 
of  and  we  share  the  concern  of  nutrition 
experts  about  the  practice  of  fortifying 
foods  to  simply  increase  their  level  of 
nutrients.  At  specified  high  levels  some 
nutrients  have  a  toxic  effect.  In  addition, 
many  nutritionists  believe  that  for  the 
average  person,  nutritional  needs  can 
and  should  be  satisfied  by  consumption 
of  a  wide  variety  of  foods  supplying 
nutrients  rather  than  by  reliance  on  a 
few  foods  that  are  highly  fortified. 

Despite  this  problem,  we  believe  that 
a  nutrient  analysis  approach  is  the  best 
of  three  considered.  It  makes  possible 
the  identification  of  foods  which 
contribute  such  low  amounts  of 
nutrients  as  to  be  considered  of 
“minimal  nutritional  value’’  as  well  as 
the  determination  of  the  nutritive 
contribution  of  foods  in  relation  to  their 


calorie  content.  We  do  not  intend  this 
rule  to  encourage  fortification  of  foods 
of  minimal  nutritional  value  as  defined 
in  §§  210.2(h-l)  and  220.2(i-l). 

C.  Application  of  a  Nutrient  Analysis 
Approach  in  a  Competitive  Foods  Rule 

The  translation  of  the  nutrient 
analysis  approach  into  a  workable 
formula  to  be  applied  to  individual 
foods  raised  several  important  questions 
including  which  nutrients  to  assess, 
what  units  of  measurement  to  use,  what 
standard  of  reference  to  use  and  what 
value  to  select  as  an  acceptable  level  of 
nutrients.  These  questions  are  discussed 
below, 

1.  Nutrients  for  analysis. — Roughly  45 
vitamins,  minerals  and  other  elements 
which  play  an  essential  role  in  human 
nutrition  have  been  identified  by 
nutritional  scientists.  The  precise 
function  and  necessary  levels  of  many 
of  these  nutrients  have  not  yet  been 
identified.  The  Food  and  Nutrition  Board 
of  the  National  Academy  of  Sciences. 
National  Research  Council  has 
established  Recommended  Dietary 
Allowances  (RDA)  for  various  age 
groups  for  the  following  nutrients: 
protein,  vitamin  A,  vitamin  D.  vitamin  E, 
ascorbic  acid,  folacin,  niacin,  riboflavin, 
thiamin,  vitamin  Be,  vitamin  Bu.  calcium, 
phosphorus,  iodine,  iron,  magnesium 
and  zinc.  To  establish  the  RDA’s  the 
Food  and  Nutrition  Board  must  make 
estimates  based  on  available 
information.  RDA’s  have  been 
established  for  these  17  nutrients 
because  scientific  data  are  available  to 
estimate  the  human  requirements  for 
them.  The  establishment  of  RDA’s  for 
the  other  nutrients  will  be  possible  only 
after  futher  research  in  this  area  has 
been  conducted.  Considerable  time  and 
expense  will  be  required  to  obtain  this 
information. 

Food  composition  information  is  most 
widely  available  for  8  of  these  17 
nutrients:  protein,  vitamin  A.  ascorbic 
acid,  niacin,  riboflavin,  thiamin,  calcium 
and  iron.  Because  deficiencies  in  these  8 
nutrients  have  been  associated 
historically  with  public  health  problems, 
these  nutrients  have  been  the  ones  most 
commonly  studied  by  researchers.  Thus, 
the  technology  needed  to  assess  theif 
presence  in  foods  is  well  established 
and  relatively  inexpensive.  At  present, 
research  related  to  the  levels  of  other 
nutrients  contained  in  foods  is  being 
undertaken  by  scientists  but  it  will  be 
some  time  before  the  information  is 
available  in  a  useable  form. 

In  making  a  decision  concerning 
which  nutrients  to  analyze,  the 
Department  not  only  considered  the 
availability  of  information  and 
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technology  but  also  canvassed  the 
relevant  activities  of  other  government 
agencies.  In  its  rule  on  nutrition  labeling, 
the  Food  and  Drug  Administration 
(FDA)  determined  that  if  a  manufacturer 
chooses  to  state  the  nutritional  content 
of  a  food,  the  label  must  contain  the 
percentage  of  the  USRDA  for  each  of  the 
8  commonly  analyzed  nutrients  listed 
above.  Certain  oAer  nutrients  (vitamin 
D,  vitamin  E,  vitamin  B,  Folic  Acid, 
vitamin  B12.  phosphorus,  iodine, 
magnesium,  zinc,  copper,  biotin, 
pantothenic  acid]  must  be  listed  only  if 
they  are  added  to  the  food.  If  naturally 
occuring,  the  labeling  of  these  additional 
nutrients  is  optional. 

A  primary  requirement  of  any 
standard  chosen  for  the  competitive 
foods  rule  is  that  is  be  applicable  to  all 
foods.  In  reviewing  the  availability  of 
food  composition  data  the  Department 
determined  that  complete  composition 
information  is  generally  available  for 
the  8  most  commonly  analyzed  nutrients 
but  that  large  gaps  exist  in  the  data  for 
other  nutrients.  As  the  state  of  the 
science  of  nutritional  analysis  of  foods 
advances,  it  will  be  possible  to  assess 
the  presence  and  importance  of  a 
greater  array  of  nutrients.  However,  at 
this  time,  for  the  purposes  of  this  rule, 
we  have  concluded  that  analysis  of  the  8 
nutrients  will  enable  us  to  make  a 
meaningful  and  accurate  decision  on  the 
nutritional  contribution  made  by 
different  foods.  Therefore,  the  nutrient 
standard  proposed  by  this  rule  measures 
the  quantities  of  protein,  vitamin  A, 
ascorbic  acid,  niacin,  riboflavin, 
thiamin,  calcium  and  iron  present  in 
foods. 

2.  Units  of  measurement. — The 
Department  has  determined  that 
individual  foods  will  be  evaluated  on 
the  basis  of  two  measurements:  (1) 
nutrients  in  a  100-calorie  portion  of  the 
food  and  (2)  nutrients  in  an  average 
portion  of  the  food  as  it  is  commonly 
served. 

Both  measures  can  be  used  to 
determine  the  nutrient  density  of  the 
food  but  they  serve  distinct  purposes  in 
the  rule.  The  100-calorie  measure  makes 
possible  a  relative  comparison  of  all 
foods.  The  analysis  of  nutrients  per 
average  serving  permits  a  more  realistic 
assessment  of  the  nutritional 
contribution  of  foods  as  they  are 
commonly  consumed.  (The  FDA,  in  its 
nutrition  labeling  rule,  requires  that 
values  be  reported  on  the  basis  of 
serving  size.)  By  coupling  the  100-calorie 
measure  and  the  per  serving  measure, 
we  will  be  able  to  evaluate  and  compare 
food  on  a  theoretical,  standardized  basis 
and  to  assess  the  nutritional 
contribution  of  foods  as  they  are 


commonly  consumed  by  students  in 
school. 

Artificially  sweetened  foods  present  a 
special  problem.  They  contain  few 
calories  (and  few  nutrients),  but  may 
nevertheless  satisfy  a  child’s  appetite 
and  may  thus  replace  other  foods  in  a 
child’s  diet  which  would  provide  more 
nutrients.  We  therefore  propose  to 
analyze  artificially  sweetened  foods  on 
the  basis  of  serving  size  alone.  Because 
the  balance  of  calories  to  nutrients  has 
been  intentionally  altered  in  these 
processed  foods,  the  consumption  of  100 
calories  of  such  products  represents 
unrealistically  large  quantities.  For 
example,  to  measure  an  artificially 
sweetened  soda  on  a  per-lOO-calorie 
basis  would  require  an  assessment  of  3 
to  10  gallons  of  soda  depending  on  how 
many  calories  the  soda  contained.  Since 
it  is  not  meaningful  to  compare 
artificially  sweetened  foods  with  other 
foods  on  a  100-calorie  basis,  we  have 
concluded  that  artificially  sweetened 
foods  will  be  analyzed  solely  on  the 
basis  of  serving  size. 

Moreover,  since  we  share  the 
concerns  of  the  scientific  community 
about  the  health  risks  resulting  from  the 
use  of  some  non-nutritive  sweeteners, 
we  are  reluctant  to  adopt  a  standard 
that,  while  restricting  the  sale  of 
ordinary  soft  drinks,  would  permit  the 
sale  of  soft  drinks  artificially  sweetened 
with  saccharin.  In  considering  this  issue 
we  reviewed  a  report  issued  by  the 
Committee  for  Study  on  Saccharin  and 
Food  Safety  Policy  which  was  formed 
by  the  National  Academy  of  Sciences  in 
response  to  Congressional  mandate. In 
summarizing  the  facts  which  should  be 
considered  in  the  formulation  of  a  policy 
concerning  saccharin  the  committee 
stated,  “Whether  as  an  initiator  or 
promoter,  saccharin  is  a  potential 
carcinogen  in  humans,  but  one  of 
currently  uncertain  consequence  and 
potency  in  comparison  with  other 
carcinogens.  In  any  case,  the  large 
number  of  persons  exposed  to  saccharin 
justifies  serious  continued  public  health 
concern."  The  report  further  states,  “'The 
observation  that  saccharin  use  among 
young  children  may  be  increasing 
suggests  that  public  health  officials 
should  take  a  prudent  course  of  action." 

These  recommendations  strengthened 
our  view  that  it  is  reasonable  to  make 
distinctions  between  naturally  and 
artificially  sweetened  products, 
particularly  in  a  regulation  that  will 
affect  children. 

3.  Standard  of  reference. — In 
performing  nutrient  density  calculations 
the  Department  relied  on  the  U.S. 
Recommended  Daily  Allowance 
(USRDA)  adopted  from  the  most  current 


Recommended  Dietary  Allowances 
(RDA)  established  in  1974  by  the  Food 
and  Nutrition  Board,  National  Academy 
of  Sciences,  National  Research  Council. 
This  standard  is  the  one  used  by  FDA 
for  nutrition  labeling. 

4.  Level  of  Nutrients. — Using  the 
nutrient  analysis  approach  as  the  basis 
for  the  proposed  rule,  it  was  necessary 
for  the  Department  to  select  a  minimum 
level  of  nutrients  for  foods  acceptable 
for  competitive  sale.  Sale  of  foods  not 
containing  this  minimum  level  would  be 
restricted  during  certain  hours  in 
schools. 

The  Department  is  proposing  that 
foods  containing  less  than  5  percent  of 
the  USRDA  for  all  8  of  the  specified 
nutrients  per  100  calories  and  per 
serving  be  considered  foods  of  minimal 
nutritional  value  and  that  their  sale  in 
schools  be  permitted  only  during  certain 
hours  of  the  school  day.  In  determining 
that  a  5%  level  would  be  used  for  this 
purpose  the  Department  turned,  once 
again,  to  other  federal  agencies  for 
guidance. 

The  FDA,  in  its  nutrition  labeling 
regulations,  allows  a  manufacturer  to 
claim  that  a  food  is  a  “significant 
source"  of  a  particular  nutrient  if  that 
nutrient  is  present  in  a  serving  of  food  at 
a  level  equal  to  or  in  excess  of  10%  of 
the  USRDA  for  that  nutrient.  The 
Department  reasoned  that  if  a  food 
which  contains  10%  of  a  nutrient  may  be 
termed  a  “significant  source"  of  that 
nutrient,  something  less  than  10%  would 
be  an  appropriate  test  for  this  rule. 

When  the  FDA  developed  its 
proposed  rule  on  labeling  standards, 
industry  officials  opposed  the 
requirement  that  each  of  the  eight 
nutrients  be  included  on  the  label  even 
if  the  food  contained  a  very  small  or 
zero  level  of  a  nutrient  on  the  ground 
that  it  was  burdensome  and  tantamount 
to  a  requirement  for  “negative  labeling.” 

Thereafter  the  FDA  developed  a  rule 
which  required  manufacturers  to  state 
the  level  of  a  nutrient  as  zero  if  the 
amount  of  the  nutrient  in  the  product  is 
less  than  2%  of  the  USRDA  for  that 
nutrient.  (Certain  caveats  are  attached 
where  5  or  more  of  the  8  nutrients  are 
present  in  the  product  at  less  than  2%  of 
the  USRDA.) 

In  its  labeling  rule,  the  FDA  considers 
less  than  2%  of  the  RDA  to  be  an 
insignificant  quantity  of  the  nutrient  in  a 
particular  food.  The  FDA  chose  the  2% 
level  as  the  cut  off  for  measurement  of 
nutrients  in  foods  for  labeling  purposes 
because  scientific  techniques  for 
nutrient  analysis  are  not  sufficiently 
sophisticated  to  provide  reliable  data 
about  nutrients  that  are  present  in  foods 
in  very  small  quantities. 
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The  Department  realizes  that 
standards  developed  for  labeling 
purposes  may  not  be  directly 
transferable  to  the  competitive  foods 
rule.  However,  consideration  of  FDA 
treatment  of  nutrient  levels  and 
characterization  of  those  levels  is 
helpful  in  understanding  how  other 
agencies  view  quantities  of  nutrients 
present  in  foods. 

Using  the  established  FDA  upper  and 
lower  values  of  10%  and  2%  as 
guidelines,  the  Department  has 
determined  that  5%  of  the  RDA  for  at 
least  one  of  the  nutrients  is  the  minimum 
a  food  must  contain  to  be  approved  for 
competitive  sale.  The  Department 
believes  that  a  5%  requirement  is  a 
reasonable  means  of  implementing  the 
policy  that  a  competitive  food  must 
make  at  least  a  minimal  nutritional 
contribution  to  a  child’s  diet. 

D.  Identification  of  Foods  of  Minimal 
Nutritional  Value 

After  establishing  a  specific  standard 
to  define  foods  of  minimal  nutritional 
value,  the  Department  attempted  to 
identify  those  foods  that  fell  below  the* 
standard  and  therefore  could  be  sold 
only  during  specified  times  during  the 
school  day.  The  5  percent  standard  was 
applied  to  a  wide  array  of  individual 
foods  using  nutrient  values  from  food 
composition  data  that  were  available  to 
the  Department. 

During  this  preliminary  identification 
process,  it  became  clear  that  it  was 
necessary  and  reasonable  to  identify 
foods  by  category.  The  Department 
recognized  that  there  were  important 
similarities  among  the  individual  items 
initially  identified  as  foods  of  minimal 
nutritional  value.  These  foods  contained 
similar  ingredients. 

In  addition,  the  Department  was 
aware  of  numerous  practical  and  policy 
reasons  for  adopting  a  categorical 
approach.  First,  the  nutritional  data 
available  were  not  sufficiently  detailed 
to  permit  analysis  of  all  of  the  individual 
food  items  that  are  on  the  market.  In 
particular,  almost  no  information  was 
available  for  items  by  brand  name. 

Second,  the  development  of  a  list  of 
approved  individual  food  items  would 
impose  a  monumental  administrative 
burden  at  the  federal  level.  Since  there 
are  many  thousands  of  food  items  sold 
in  grocery  stores  and  thousands  more 
introduced  into  the  market  each  year, 
the  Department  would  have  to  spend 
considerable  effort  reviewing  these 
individual  items  to  determine  whether 
they  did  or  did  not  meet  the  competitive 
food  standard.  This  task  would  be 
particularly  difiicult  since  many  foods 
do  not  have  nutnent  labeling,  and  we 


would  need  to  obtain  specific 
composition  information  on  each 
product  from  the  manufacturer.  Under 
this  system,  we  would  have  to  review 
each  food  every  time  a  formula 
adjustment  was  made  by  the 
manufacturer. 

Moreover,  implementation  of  a  federal 
rule  that  identified  thousands  of 
individual  foods  would  result  in  an 
immense  administrative  burden  at  the 
local  level  as  well.  The  implementation 
of  federal  regulations  pertaining  to  the 
National  School  Lunch  Program  takes 
place  in  92,000  participating  schools. 
Under  a  competitive  foods  rule,  each  of 
these  schools  will  need  to  know  which 
foods  can  and  cannot  be  sold 
competitively  in  the  school.  It  would  not 
be  practical  to  expect  each  school  to 
maintain  a  current  list  of  all  individual 
foods  identified  by  the  Department  as 
foods  of  minimal  nutritional  value  since 
such  a  list  would  be  lengthy  and  would 
be  constantly  changing  due  to  the 
introduction  of  new  items  and 
reformulation  of  existing  items  in  the 
market  place. 

In  its  comments  on  the  April  25 
proposal,  Hershey  Foods  suggested  that 
one  way  to  avoid  these  problems  of 
developing  and  maintaining  a  list  of 
individual  foods  would  be  simply  to 
require  manufacturers  to  indicate  on 
product  labels  whether  the  products 
were  acceptable  for  competitive  sale 
under  this  rule.  We  rejected  this 
approach  in  order  to  avoid  even  the 
appearance  of  Department  endorsement 
of  specific  products. 

Based  on  our  review  of  the  nutrient 
content  of  individual  foods,  it  became 
clear  that  all  or  virtually  all  foods  in 
certain  categories  provide  less  than  5% 
of  each  of  the  8  specified  nutrients  per 
100  calories  and  per  serving.  We  have 
therefore  defined  four  categories  of 
foods  of  limited  nutritional  value:  soda 
water,  water  ices,  chewing  gum,  and 
certain  candies.  These  candies  are 
subcategorized  to  include  hard  candies, 
jellies  and  gums,  marshmallow  candies, 
fondants,  licorice,  spun  candies,  and 
candy  coated  popcorn.  In  describing 
these  categories,  the  Department  relied 
on  descriptions  used  by  industry, 
classifications  used  in  nationwide 
surveys,  and  Standards  of  Identity 
established  by  the  Food  and  Drug 
Administration  in  the  Code  of  Federal 
Regulations.  For  the  purpose  of  this  rule 
the  Department  has  determined  serving 
sizes  for  each  of  the  categories. 

They  are: 

Soda,  12  fluid  ounces. 

Frozen  ices,  3  fluid  ounces. 

Candies,  1.5  ounces. 

Gum.  1  stick  or  piece. 


These  units  correspond  with  the  units 
in  which  these  products  are  frequently 
sold  or  consumed. 

The  Department  recognizes  that  a 
regulatory  scheme  based  entirely  on  a 
categorical  approach  would  not  be 
precise.  In  order  to  insure  that  all  foods 
acceptable  for  competitive  sale  meet  the 
nutrient  test  and  that  only  those  foods 
which  fail  the  nutrient  test  are  defined 
as  foods  of  minimal  nutritional  value  for 
the  purposes  of  this  rule,  the  Department 
is  proposing  a  procedure  by  which 
individual  foods  can  be  considered. 

A  list  of  categories  of  foods  of 
minimal  nutritional  value  will  be 
published  in  the  final  rule.  Thereafter, 
persons  may  request  the  Department  to 
review  individual  foods. 

A  person  may  petition  the  Department 
to  approve  for  sale  an  individual  food 
which  falls  into  a  category  of  foods  of 
minimal  nutritional  value  by  submitting 
a  nutrient  analysis  of  the  food 
demonstrating  that  it  provides  5  percent 
or  more  of  the  USRDA  for  any  of  the  8 
specified  nutrients  per  100  calories  or  5 
percent  or  more  of  the  USRDA  for  any  of 
8  specified  nutrients  per  serving.  (In  the 
case  of  artificially  sweetened  foods, 
only  the  per  serving  measure  will  apply.) 
Upon  such  a  showing,  the  Department 
will  inform  the  petitioner  that  the  food  is 
an  approved  corhpetitive  food. 

A  person  may  also  petition  the 
Department  to  add  to  the  list  of  foods  of 
minimal  nutritional  value  an  individual 
food  which  does  not  fall  within  a  listed 
category  of  such  foods  but  which 
nevertheless  provides  less  than  5 
percent  of  the  USRDA  for  each  of  the  8 
specified  nutrients  per  100  calories  and 
less  than  5  percent  of  the  USRDA  for 
each  of  the  8  specified  nutrients  per 
serving.  Along  with  the  request  the 
petitioner  must  submit  a  list  of  the 
ingredients  which  the  food  contains.  If 
the  Department  determines  from  a 
review  of  the  ingredients  that  the  food 
should  be  classified  as  a  food  of 
minimal  nutritional  value  the 
Department  will  inform  the 
manufacturer  of  the  food  that  within  60 
days,  the  product  will  be  so  classified 
unless  the  manufacturer  submits  a  ' 
nutrient  analysis  of  the  food 
demonstrating  that  it  provides  5  percent 
or  more  of  the  USRDA  for  any  of  the  8 
specified  nutrients  per  100  calories  or  5 
percent  or  more  of  the  USRDA  for  any  of 
the  8  specified  nutrients  per  serving.  (In 
the  case  of  artificially  sweetened  foods, 
only  the  per  serving  measure  will  apply.) 

By  May  1  and  November  1  of  each 
year,  the  Department  will  amend 
Appendix  B  of  Parts  210  and  220  to 
reflect  the  results  of  Departmental 
decisions  on  such  petitions. 
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Implementation  Issues 

A.  Local  Rules 

The  Department  is  proposing  a  rule 
which  identifies  foods  that  clearly  make 
the  least  nutritional  contribution  to  a 
child's  diet. 

The  test  used  to  define  foods  of 
minimal  nutritional  value  is  a 
conservative  one.  Like  the  Department’s 
Type  A  meal  pattern  requirements,  it 
represents  a  baseline,  minimum 
standards  approach.  This  rule  should  in 
no  way  be  construed  as  endorsing  all 
other  foods. 

While  no  School  Food  Authority  may 
adopt  a  less  comprehensive  competitive 
food  policy,  any  School  Food  Authority 
may  develop  more  comprehensive  rules. 
Thus,  those  States  and  localities  which 
have  already  adopted  rules  that  are 
more  comprehensive  than  this  proposal 
are  free  to  continue  those  rules.  This  is 
consistent  with  the  general  proposition 
that  States  may  develop  any  regulation 
concerning  the  National  School  Lunch 
Program  and  School  Breakfast  Program 
as  long  as  the  local  regulation  does  not 
conflict  with  federal  regulations  (7  CFR 
210.19).  Recognizing  that  existing 
regulations  for  the  school  food  programs 
establish  minimum  standards  for  the 
receipt  of  federal  funds,  many  school 
districts  have  adopted  more  rigorous 
standards  in  order  to  provide  superior 
meals  to  students.  School  districts  may 
wish  to  continue  this  leadership  in  the 
competitive  foods  area. 

In  adopting  a  conservative,  baseline 
approach  to  the  regulation  of 
competitive  foods,  the  Department 
recognizes  that  there  is  presently 
considerable  interest  in  this  issue  at  the 
local  level.  The  public  comments  on  the 
Department’s  April  25  and  December  15 
notices  from  parents  of  school  age 
children  reflected  parents’  desire  and 
willingness  to  participate  in  the 
development  of  local  competitive  foods 
policies. 

Testimony  at  the  public  hearings 
indicated  that  in  the  past  competitive 
foods  decisions  at  the  local  level  were 
frequently  made  without  the  knowledge 
or  participation  of  parents.  In 
communities  where  there  is  no 
competitive  foods  policy,  many  parents 
at  the  public  hearings  stated  that  they 
were  willing  to  participate  in 
establishing  one.  A  recent  Gallup  Poll, 
revealed  that  67  percent  of  parents  of 
children  attending  schools  that  offer  the 
school  lunch  program  believed  that 
candy  should  not  be  available  for  sale  m 
schools  while  65  percent  believed 
chewing  gum  should  not  be  available. 
Thus,  it  is  apparent  that  parents  have 
definite  ideas  about  competitive  foods 


policy  and  considerable  interest  in 
participating  in  its  formation. 

The  Department  encourages  parents, 
students,  school  officials,  school  food 
service  personnel,  and  nutrition  experts 
to  work  together  to  design  local  policies. 
We  believe  it  is  desirable  for  local 
communities  to  consider  local  needs  in 
the  development  of  a  competitive  foods 
policy  which  uses  the  federal  rule  as  a 
minimum  standard.  The  school  meals 
programs  are  a  partnership  of  local, 
State/and  Federal  agencies.  Local  and 
State  officials  have  the  authority  to 
implement  a  more  comprehensive  rule — 
one  that  regulates  foods  additional  to 
those  proposed  by  the  Department. 
Similarly,  the  Department  may,  in  its 
continuous  review  of  this  issue 
determine  that  in  the  future  a  more 
comprehensive  Federal  rule  is  desirable. 

B.  Age  Distinctions 

The  Department  received  a  significant 
number  of  comments  in  favor  of  age 
distinctions  in  the  rule  which  would 
allow  older  children  access  to  foods  of 
minimal  nutritional  value  not  available 
to  younger  ones. 

The  legislative  history  of  the 
competitive  foods  amendment  does  not 
discuss  such  a  distinction.  Of  those 
States  and  localities  which  have 
competitive  foods  policies,  only  a 
handful  make  age  distinctions.  Many 
commentors  opposed  making  age 
distinctions  in  the  rule  on  the  grounds 
that  because  nutrition  education 
programs  are  still  new  in  most  areas, 
children  of  all  ages  lack  the  information 
necessary  to  make  informed  food 
choices.  These  commentors  indicated 
that  until  such  time  as  all  children  have 
adequate  nutrition  education  programs, 
any  rule  should  apply  equally  to 
children  of  all  ages. 

The  Department  believes  that  since  its 
standard  defines  as  foods  of  minimal 
nutritional  value  those  foods  which  have 
the  least  to  offer  nutritionally,  the  rule 
should  apply  to  all  age  groups.  Where 
local  communities  develop  more 
comprehensive  competitive  foods 
policies,  they  may  wish  to  consider 
whether  age  distinctions  may  be 
appropriate  in  their  additional 
regulations. 

C.  Time  and  Place 

We  are  proposing  a  rule  that  would 
prohibit  the  sale  of  foods  of  minimal 
nutritional  value  throughout  the  school 
until  after  the  end  of  the  last  lunch 
period  of  the  school  day.  In  restoring  the 
Secretary’s  authority  to  regulate  the  sale 
of  competitive  foods.  Congress  sought  to 
protect  the  nutritional  integrity  of  the 
federal  school  food  programs  and  to 


foster  a  school  environment  in  which 
nutrition  education  and  food  service 
policies  reinforce  each  other  in 
promoting  good  eating  habits  among 
students.  We  believe  that  a  rule 
permitting  the  sale  of  foods  of  minimal 
nutritional  value  before  lunch  or  in 
areas  of  the  school  outside  the  cafeteria 
could  not  accomplish  these  central 
objectives  of  the  1977  competitive  foods 
amendment. 

If  immediately  outside  the  cafeteria — 
or  anywhere  else  in  the  school — foods  of 
minimal  nutritional  value  could  be  sold 
in  vending  machines  or  at  snack 
counters,  it  is  doubtful  whether  the  sale 
of  these  foods  would  be  curtailed. 
Similarly,  if  students  were  permitted  to 
purchase  such  foods  in  the  morning 
hours  it  is  unlikely  that  their 
consumption  in  place  of  the  more 
nutritious  foods  in  the  federal  school 
food  programs  would  be  reduced.  We 
therefore  conclude  that  the  scope  of  the 
proposed  rule  in  terms  of  time  and  place 
of  application  is  essential  if  it  is  to  carry 
out  the  fundamental  purposes  of  the 
statute. 

D.  Effective  Date 

The  Department  intends  to  publish  a 
final  rule  as  soon  as  possible  after 
receiving  and  analyzing  public 
comments  on  this  proposal.  We  expect 
the  effective  date  of  the  final  regulations 
to  be  January  1, 1980. 

V.  Request  for  Comments  on  the 
Proposed  Rule 

Throughout  this  rulemaking 
proceeding,  public  comments  have  been 
extremely  helpful  to  the  Department. 

The  proposed  rule  incorporates  a 
standard  by  which  to  evaluate  all  foods. 
Comments  that  specifically  address  the 
appropriateness  of  this  standard  will  be 
particularly  helpful  to  the  Department  in 
developing  the  final  rule. 

If  alternative  standards  are  suggested, 
commentors  are  urged  to  explain  why 
they  believe  the  suggested  alternative 
should  be  preferred.  Similarly,  if 
commentors  believe  that  the 
Department’s  formulation  of  categories 
of  foods  of  minimal  nutritional  value 
includes  foods  which  exceed  the  5 
percent  nutritive  standard  or  excludes 
foods  which  fail  the  5  percent  standard 
commentors  are  urged  to  submit 
supporting  documentation  for  these 
claims. 

Although  we  are  particularly 
interested  in  comments  on  the  proposed 
standard  for  evaluation  of  foods, 
comments  on  any  of  the  issues  raised  by 
this  proposal  will  be  helpful  to  the 
Department  in  formulating  the  final  rule. 


Federal  Register  /  Vol.  44.  No.  131  /  Friday.  July  6,  1979  /  Proposed  Rules 


40013 


Copies  of  the  FDA  regulations  cited  in 
the  definitions  of  soda  water  and  water 
ices  in  Appendix  B  can  be  obtained 
from;  Margaret  0‘K.  Glavin,  Director. 
School  Programs  Division,  USDA,  FNS, 
Washington.  D.C.  20250. 
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PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

I.  Accordingly,  Part  210  would  be 
amended  as  follows; 

1.  Section  210.2  is  amended  by 
redesignating  paragraphs  {h-lj  through 
(h-7)  as  paragraphs  (h-2)  through  (h-8) 
and  adding  new  paragraphs  (o-3)  and 
(h-1)  to  read  as  follows; 

§  210.2  Definitions. 

*  ★  ★  «  * 

(c-3)  “Competitive  foods  approved  by 
the  Secretary”  means  all  foods  sold  in 
competition  with  the  National  School 
Lunch  Program  to  children  on  school 
premises  from  the  beginning  of  the 
school  day  until  after  the  last  lunch 
period  with  the  exception  of  foods  of 
minimal  nutritional  value  as  listed  in 
Appendix  B  of  this  part. 

(h-1)  “Food  of  minimal  nutritional 
value”  means  (1)  in  the  case  of 
artificially  sweetened  foods,  a  food 
which  provides  less  than  5  percent  of 
the  USRDA  for  each  of  8  specified 
nutrients  per  serving:  (2)  in  the  case  of 
all  other  foods,  a  food  which  provides 
less  than  5  percent  of  the  USRDA  for 
each  of  8  specified  nutrients  per  100 
calories  and  less  than  5  percent  of  the 
USRDA  for  each  of  8  specified  nutrients 
per  serving.  The  8  nutrients  to  be 
assessed  for  this  purpose  are;  protein, 
vitamin  A,  vitamin  C,  niacin,  riboflavin, 
thiamin,  calcium  and  iron.  Foods  of 
minimal  nutritional  value  are  listed  in 
Appendix  B  of  this  part. 

2.  Section  210.15b  is  revised  to  read  as 
follows; 

§  2 1 0. 1 5b  Competitive  food  services. 

(a)  State  agencies  and  School  Food 
Authorities  shall  establish  such  rules  or 
regulations  as  are  necessary  to  control 
the  sale  of  foods  in  competition  with  a 
school’s  nonprofit  food  service  under  the 
Program.  Provided,  That  such 
regulations  shall  not  authorize  the  sale 
of  foods  of  minimal  nutritional  value  as 
listed  in  Appendix  B  of  this  part  on  the 
school  premises  prior  to  the  end  of  the 
last  lunch  period.  The  sale  of 
competitive  foods  approved  by  the 
Secretary  may  be  allowed  at  the 
discretion  of  the  State  agency  and 
School  Food  Authority  provided  that  the 
proceeds  from  the  sale  of  such  foods 
inure  to  the  benefit  of  the  school’s 
nonprofit  meal  program  or  to  the  school 
or  to  student  organizatons  approved  by 
the  school. 

(b) (1)  Any  person  may  submit  a 
petition  to  FNS  requesting  that  an 
individual  food  be  exempted  from  a 
category  of  foods  of  minimal  nutritional 


value.  In  the  case  of  artificially 
sweetened  foods,  the  petition  must 
include  a  statement  of  the  percent  of 
USRDA  for  the  8  nutrients  listed  in 
§  210.2(h-l)  that  the  food  provides  per 
serving.  In  the  case  of  all  other  foods, 
the  petition  must  include  a  statement  of 
the  percentage  of  USRDA  for  the  8 
nutrients  listed  in  §  210.2(h-l)  that  the 
food  provides  per  serving  and  per  100 
calories.  The  Department  will  determine 
whether  or  not  the  food  is  a  food  of 
minimal  nutritional  value  as  defined  in 
§  210.2(h-l)  and  will  inform  the 
petitioner  in  writing  of  such 
determination. 

(2)  Any  person  may  submit  a  petition 
to  FNS  requesting  that  an  individual 
food  be  classified  as  a  food  of  minimal 
nutritional  value  as  defined  in  §  210.2{h- 
1).  The  petition  must  include  a  list  in 
order  of  prevalence  of  the  ingredients 
which  the  food  contains.  If.  upon  review 
of  the  petition,  the  Department 
determines  that  the  food  should  not  be 
classified  as  a  food  of  minimal 
nutritional  value,  the  petitioner  will  be 
so  notified  in  writing.  If,  upon  review  of 
the  petition,  the  Department  determines 
that  there  is  a  substantial  likelihood  that 
the  food  should  be  classified  as  a  food 
of  minimal  nutritional  value  as  defined 
in  §  210.2(h-l),  the  Department  shall 
inform  the  petitioner  and  the 
manufacturer  of  the  food  in  writing  that 
the  Department  intends  to  so  classify 
the  food.  Unless  the  manufacturer, 
within  60  days  of  receipt  of  this 
notification,  submits  information  to  the 
Department  demonstrating  to  the 
satisfaction  of  the  Department  that  the 
food  should  not  be  classified  as  a  food 
of  minimal  nutritional  value  as  defined 
in  §  210.2(h-l),  the  food  will  be 
classified  as  a  food  of  minimal 
nutritional  value.  Both  the  petitioner  and 
the  manufacturer  shall  be  notified  in 
writing  of  the  Department’s  final 
determination. 

(3)  By  May  1  and  November  1  of  each 
year,  the  Department  will  amend 
Appendix  B  to  include  or  exclude  those 
individual  foods  identified  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

PART  220— SCHOOL  BREAKFAST 
PROGRAM 

II.  Accordingly,  Part  220  would  be 
amended  as  follows; 

1.  Section  220.2  is  amended  by  adding 
new  paragraphs  (c-1)  and  (i-1)  to  read 
as  follows; 

§  220.2  Definitions. 

*  *  ★  ♦  •* 

(c-1 )  “Competitive  foods  approved  by 
the  Secretary”  means  all  foods  sold  in 
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competition  with  the  School  Breakfast 
Program  to  children  on  school  premises 
from  the  beginning  of  the  school  day 
until  after  the  last  lunch  period  with  the 
exception  of  foods  of  minimal 
nutritional  value  as  listed  in  Appendix  B 
of  this  part. 

***** 

(i-1)  "Food  of  minimal  nutritional 
value"  means  (1)  in  the  case  of 
artificially  sweetened  foods,  a  food 
which  provides  less  than  5  percent  of 
the  USRDA  for  each  of  8  specified 
nutrients  per  serving;  (2)  in  the  case  of 
all  other  foods,  a  food  which  provides 
less  than  5  percent  of  the  USRDA  for 
each  of  8  specified  nutrients  per  100 
calories  and  less  than  5  percent  of  the 
USRDA  for  each  of  8  specified  nutrients 
per  serving.  The  8  nutrients  to  be 
assessed  for  this  purpose  are:  protein, 
vitamin  A,  vitamin  C,  niacin,  riboflavin, 
thiamin,  calcium  and  iron.  Foods  of 
minimal  nutritional  value  are  listed  in 
Appendix's  of  this  part. 

2.  Section  220.12  is  revised  to  read  as 
follows: 

§  220.12  Competitive  food  services. 

(a)  State  agencies  and  School  Food 
Authorities  shall  establish  such  rules  or 
regulations  as  are  necessary  to  control 
the  sale  of  food  in  competition  with  a 
school’s  nonprofit  food  service  under  the 
Program.  Provided,  That  such 
regulations  shall  not  authorize  the  sale 
of  foods  of  minimal  nutritional  value  as 
listed  in  Appendix  B  of  this  part  on 
school  premises  prior  to  the  end  of  the 
last  lunch  period.  The  sale  of 
competitive  foods  approved  by  the 
Secretary  may  be  allowed  at  the 
discretion  of  the  State  agency  and 
School  Food  Authority  provided  that  the 
proceeds  from  the  sale  of  such  foods 
inure  to  the  benefit  of  the  school’s 
nonprofit  meal  program  or  to  the  school 
or  to  student  orgranizations  approved  by 
the  school. 

(b) {l)  Any  person  may  submit  a 
petition  to  FNS  requesting  that  an 
individual  food  be  exempted  from  a 
category  of  foods  of  minimal  nutritional 
value.  In  the  case  of  artifically 
sweetened  foods,  the  petition  must 
include  a  statement  of  the  percent  of 
USRDA  for  the  8  nutrients  listed  in 

§  220.2{i-l)  that  the  food  provides  per 
serving.  In  the  case  of  all  other  foods, 
the  petition  must  include  a  statement  of 
the  percent  of  USRDA  for  the  8  nutrients 
listed  in  §  220.2(i-l)  that  the  food 
provides  per  serving  and  per  100 
calories.  "The  Department  will  determine 
whether  or  not  the  food  is  a  food  of 
minimal  nutritional  value  as  defined  in 


§  220.2(i-l),  and  will  inform  the 
petitioner  in  writing. 

(2)  Any  person  may  submit  a  petition 
to  FNS  requesting  that  an  individual 
food  be  classified  as  a  food  of  minimal 
nutritional  value  as  defiend  in  §  220.2(i- 
1).  The  petition  must  include  a  list  in 
order  of  prevalence  of  the  ingredients 
which  the  food  contains.  If,  upon  review 
of  the  petition,  the  Department 
determines  that  the  food  should  not  be 
classified  as  a  food  of  minimal 
nutritional  value,  the  petitioner  will  be 
so  notified  in  writing.  If,  upon  review  of 
the  petition,  the  Department  determines 
that  there  is  a  substantial  likelihood  that 
the  food  shold  be  classified  as  a  food  of 
minimal  nutritional  value  as  defined  in 

§  220.2(i-l),  the  Department  shall  inform 
the  petitioner  and  the  manufacturere  of 
the  food  in  writing  that  the  Department 
intends  to  so  classfiy  the  food.  Unless 
the  manufacturer,  within  60  days  of 
receipt  of  this  notification,  submits 
information  demonstrating  to  the 
satisfaction  of  the  Department  that  the 
food  should  not  be  classified  as  a  food 
of  minimal  nutritional  value  as  defined 
in  §  220.2(i-l),  the  food  will  be  classified 
as  a  food  of  minimal  nutritional  value, 
both  the  petitioner  and  the  manufacturer 
shall  be  notified  in  writing  of  the 
Department’s  final  determination. 

(3)  by  May  1  and  November  1  of  each 
year,  the  Department  will  amend 
Appendix  B  to  include  or  exclude  those 
individual  foods  identified  under 
paragraphs  {b)(l)  and  (b)(2)  of  this 
section. 

3.  Appendix  B  is  added  to  Part  220  to 
read  as  follows: 

Appendix  B — Foods  of  Minimal  Nutritional 
Value 

(1)  SODA  WATER  as  defined  by  21  CFR 
165.175  Food  and  Drug  Administration 
Regulations  except  that  artificial  sweeteners 
are  an  ingredient  that  is  included  in  this 
definition. 

(2)  WATER  ICES  as  defined  by  21  CFR 
135.160  Food  and  Drug  Administration 
Regulations  except  that  water  ices  w'hich 
contain  fruit  or  fruit  juices  are  not  included  in 
this  definition. 

(3)  CHEWING  GUM  flavored  products 
from  natural  of  synthetic  gums  and  other 
ingredients  which  form  an  insoluble  mass  for 
chewing. 

(4)  CERTAIN  CANDIES  processed  foods 
made  predominantly  from  sweeteners  or 
artificial  sweeteners  with  a  variety  of  minor 
ingredients  which  characterize  the  following 
types: 

(a)  HARD  CANDY — A  product  made 
predominantly  from  sugar  (sucrose)  and  com 
syrup  which  may  be  flavored  and  colored,  is 
characterized  by  a  hard,  brittle  texture,  and 
includes  such  items  as  sour  balls,  fruit  balls, 
candy  sticks,  lollipops,  starlight  mints,  after 
dinner  mints,  sugar  wafers,  rock  candy. 


cinnamon  candies,  breath  mints,  jaw 
breakers  and  cough  drops. 

(b)  JELLIES  AND  GUMS— a  mixture  of 
carbohydrates  which  are  combined  to  form  a 
stable  gelatinous  system  of  jelly-like 
character,  are  generally  flavored  and  colored, 
and  include  gum  drops,  jelly  beans,  jellied 
and  fruit-flavored  slices. 

(c)  MARSHMALLOW  CANDIES— an 
aerated  confection  composed  of  sugar,  corn 
syrup,  invert  sugar,  20%  water  and  gelatin  or 
egg  white  to  which  flavors  and  colors  may  be 
added. 

(d)  FONDANT — a  product  consisting  of 
microscopic-sized  sugar  crystals  which  are 
separated  by  a  thin  film  of  sugar  and/or 
invert  sugar  in  solution  such  as  candy  corn, 
soft  mints. 

(e)  LICORICE — a  product  made 
predominantly  from  sugar  and  com  syrup 
which  is  flavored  with  an  extract  made  from 
the  licorice  root. 

(f)  SPUN  CANDY — a  product  that  is  made 
from  sugar  that  has  been  boiled  at  high 
temperature  and  spun  at  a  high  speed  in  a 
special  machine. 

(g)  CANDY  COATED  POPCORN— popcorn 
which  is  coated  with  a  mixture  made 
predominantly  from  sugar  and  corn  symp. 
(Sec.  17,  Public  Law  95-166.  91  Stat.  1345,  (42 
U.S.C.  1779).) 

Note. — In  accordance  with  Executive  Order 
12044  a  copy  of  the  detailed  draft  impact 
analysis  statement  for  this  proposed 
regulation  is  available  at  the  Office  of  the 
Director.  School  Programs  Division,  USDA- 
FNS,  Washington,  D.C.  20250  during  regular 
business  hours  (8:30  a.m.  to  5:00  p.m., 

Monday  through  Friday). 

Dated:  June  29, 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

(FR  Doc.  79-20840  Filed  7-5-79;  8:45  am] 
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